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(i) | 
i 
es STATEMENT OF QUESTIONS PRESENTED 


The Court below erred as follows: 
f 1. In dismissing Appellants’ Complaint. 
| 2. In sustaining Appellee’s Motion to Dismiss. | 


3. By the entry of its Final Judgment holding that the Court was 


ahd without jurisdiction to declare a marriage void after the death of one of 
° the spouses, : 

Ae 4, In holding through the entry of its Final Judgment that Appel- 
-~ | 

} lants were without standing to attack the divorce collaterally. 


5. By the entry of its Final Order holding that the Court is with- 
Ar out jurisdiction to entertain a collateral attack on a Virginia decree of 
divorce under Article IV of the Federal Constitution, where the Virginia 
Court did not have jurisdiction. : 


6. In holding through the entry of its Final Judgment that the 





“ Court below was without jurisdiction of the subject matter of the instant 
Mf litigation. 

» 

& 

a 

@ 

» 

oe 


$ t.--e—* 


a 


a 





ie (Steet a Ae as 


= 


Merce ~ 5 


= Tos 


oP ee ee ee) 
die emecarey: 


om Pe ee 
wy 


B= 


mete. 
ms BN 
Be a Na 





9 
mH 
Z 
.o) 
e3] 
Pa 








* 
as | Page 
> JURISDICTIONAL STATEMENT ° onl iae wine ~it tite 2 : oi whe ° 1 
SEALE MEN TA Ob PEE SCASEE Conti cen tials ail) eto peal nett eecah ieee aii cald  ieot heehee 2 
» ! 
a STATUTES INVOLVED oh ke ° m oe ~ ° “ . a he 3 
> 
SUMMARY OF ARGUMENT oni age ad i eth: theese pe en rniie A ge ° . ° 6 
> i 
ARGUMENT: 4 
ees E.,. <ThesPropriety;OG AmmotiontTo Dismiss: 2 5 ee 5s cw et wel eke en 7 
tai 
II, The Court Is Not Without Jurisdiction To Declare | 
‘i A Marriage Void After The Death Of ASpoue . . . . « «+ « « 8 
Sie III, Appellants Are The Sole Heirs At Law Of The 
| Deceased Spouse, And Thereby Have Standing 
~ To Sue e ° - ° e * e . . e . e .! o . ° 10 
aA 
IV. Foreign Divorce Decrees May Be Challenged On 
« SLDERIASUCEOUSUTISCICTION rarity ane etn at Tuna aeMo tn ale, iota irae Ue me 14 
ale V. The United States District Court Has Jurisdiction 
Over,Thesinstant;Controversy.: 67, od sje.) oj) hw Sie) se) se cel se 2 hime 16 
4 
‘ CONCEGSION i fo rote Dr pipe ato gc Sis a eee rst le ke 0 27 
‘ | 
CASES CITED | 
| 
Bakery Sales, etc. v, Wagshal, 333 U.S. 437 = es oe eet amet Sher biConpaes cto 3 8 
» f 
. Branson v. Harris, 100 A. 2d 38 eh Rte aise sas reiuh yee tee ee iah ito 9 plot! Stews te ictiee 26 
> Tom C, Clark, etc, v. Eubersee Finanz-Korporation A.G., : 
332 U.S. 480 2 2 oe = ° e ° oe ° . e . ° o o e 8 
Connelly v. Connelly, et al,, 190 Md. 79, 57 A. 2d 276 SH Meine meets ae RIDES 
S Eisenberg v. Eisenberg, 105 Pa. Super 160A. 228 . . . 2. ee we 8 
<7 
Farrall v. D. C, Athletic Ass'n., 80 U.S. App. D.C, 396, 
‘ ISSR OMICS tl none ere eer eR ie eect net cork Ter ayes Neen atl Hom Pe cleeh 10 
¢ Finucane v. Bindezyck, 87 U.S. App. D.C. 137, | 
184 F. 2d 225 e ° e ° ° @ e ° o e . . © . 3° © 19 
ae Frazier v, Frazier, 61 App. D.C. 279, 61F. 2d 920 Ree Lane ashe smot 14 
Xs 
Frey v. Frey, 61 App. D.C. 232, 59 F. 2d 1046 Sheer MRR aT (oninmsae: “ce son. 14 
> | 
Goodloe v. Hawks, 94 App. D.C. 133, 113 F, 2d 753 oh a lata hae wy SoC 14 
o ' 
Gregorson's Estate, In re, 160 Cal, 21, 116 P. 60, 62 : - stots eit ke : n 22 
| 
A Guessefeldriy, IMcGrathyG42iU Sen COSt nse a ciioa) viet ie ee gel eo mace est 8 
A | 
Hiles Vi Pi1es, OS Va tOls tore be Glories vite tet) elit ue A om wiert tetitttte 15 | 
4 | 
Kuehmsted v, Turnwill, 138 So. 775, 103 Fla. 1180 ° ° . ° sHltee > ° 11, i2 











(iv) 


INDEX (Cont'd.) 


Land v. Dollar, 330 U.S. 731 eh erie 


Libby v. L. J. Corp., 101 U.S. App. D.C. 87, 247 F. 2d 78 
Lindner v. District of Columbia, D.C, Mun, App. 32 A, 2d 540 


Loughran v. Loughran, 292 U.S. 216 ithe 
Mackey v. Peters, 22 App. D.C, 341 (1903) 


Most Worshipful Prince Hall Grand Lodge v, Supreme Grand 


Lodge, etc., 5Cir., 209F. 24156. 


Norris v. Harrison, 91 U.S. App. D.C. 103, 198 F. 2d 743 


O'Neil v. Stratton, 8 Cir. 64 F, 2d 911 ° 
Osoinach v, Watkins, 180 So. 577, 235 Ala. 564 
Patey v. Peasley, 99 N.H. 335, 111A. 194 
People v. Glab, 57 P. 2d 588, 591(Cal.). 
Roberts v. Roberts, 103 U.S. App. D.C. 


Rosenberg, et al. v. United States, 346 U.S, 272, 294 
Ryan v, Ryan, 97 U.S. App. D.C, 288, 230 F, 2d 838 


Savage v, Olsen, 151 Fla, 241, 9So. 2d 363 


Simmons v. Simmons, 57 App. D.C, 216, 19 F. 2d 690 


ae 1 gsenyv. ec ron ° ° ° ° e: e 


Tyler v. Andrews, 40 App. D.C, 100 (1913) 


United States v. Shubert, 348 U.S. 222, 225 (1955 ) 
United States v. Snyder, 177 F. 2d 44, 85 U.S. App. 198 


United States v. Stevenson, 215 U.S, 190 a 
Vance v. Hinch, 261S.W, 2d 412, 222 Ark. 494 


White v. White, 80 U.S. App. D.C. 136, 150 F. 2d 157 
Williams v, North Carolina, 325 U.S, 226, 89 L. Ed. 1577 


Wright v. Securities and Exchange Commission, 2 Cir. 


112 F, 2d 90, 95 Os ein hed. hed” phe 


REFERENCES 


2 Moore's Federal Practice 2244, Sec. 12.08 


3 Nelson Divorce and Annulment 282, Sec. 31.07 


° 


e 


O88*~, 2EMF.426 486° C1958 ) 
Romano’s Estate, In re, 246 P. 2d 501, 40 Wash. 2d 796 


on aks 


A¢ 








UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 14,866 


BERNICE M. GORDON, ET AL., 
Appellants, 


v. 
GLADYS LLOYD MATTHEWS, : 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The Jurisdiction of this Court is invoked under 28 U.S.C. 1291, 
to review the action of the District Court in sustaining appellee’s Motion 
to Dismiss appellants’ Complaint, and the entry of its final Judgment 
accordingly on October 17, 1958, from which this appeal is taken. 
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STATEMENT OF THE CASE 


On March 25, 1958, appellants filed in the Court below, their Com- 
plaint for Declaratory Judgment, pursuant to 28 U.S.C.A. 2201, 2202, 
and Title 11, Section 306, D. C. Code. That the said Complaint alleged 
substantially as follows: 


(1) That appellants are the sole surviving heirs at law and next of 
kin of Theodore A. Matthews, who departed this life on December 9, 1957; 


(2) That Gladys Lloyd, otherwise known as Gladys Lloyd Matthews, 
is named as party defendant, who married one Hiram Lloyd in the Dis- 
trict of Columbia on June 20, 1924, and that thereafter they cohabited as 


man and wife; 


(3) That the defendant never obtained a divorce or annulment of 
said marriage, although the defendant practiced fraud upon the Virginia 
Court in procuring a fraudulent divorce decree from said Court prior to 
her illegal marriage to the said decedent, while under appointment as 
the legal conservator of said decedent; 


(4) That the said decedent died seized of real property of the 
value of $71,500.00, and $211,020.72 in personalty; 


(5) That by reason of the foregoing, there exists an actual con- 
troversy between appellants and appellee in which their interests are 
adverse. That appellee is claiming as the surviving widow of the 
decedent, that her divorce and subsequent marriage are valid, thereby 
entitling her to a statutory right in the property of which the decedent 
died seized. While on the other hand, appellants contended that the 
Virginia divorce is null and void; that defendant's marriage to decedent 
is void ab initio; that appellants are entitled to the whole of all the 
property of which the decedent died seized. 


That the said Complaint prayed for the entry of Judgment declar- 
ing the alleged Virginia divorce null and void; That the supposed 
marriage between appellee and decedent, be declared null and void 
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ab initio, and that the appellee be declared not to be the lawful widow of 


the deceased. 


That thereafter the appellee filed her Answer to the Complaint 
denying the material allegations thereof and suggesting the affirmative 
defense of "res judicata". 


That thereafter appellee filed her Motion to Dismiss the Com- 


plaint. The gravamen laid in the Motion are as follows: 
| 


(a) The Court is without jurisdiction to annul a arage after 
the death of one of its parties. 


(b) The plaintiffs, strangers to the divorce proceeding, are with- 
out standing to attack the divorce decree herein collaterally. 


(c) The Court lacks jurisdiction to entertain a collateral attack 
on a Virginia decree of divorce under the full faith and credit clause 
(Article IV) of the United States Constitution. : 


Oral argument was had on said matter, and on the 17th day of 
October, 1958, the Court below entered an Order dismissing appellants’ 
Complaint with prejudice. It is from this Order of the lower Court that 


the instant appeal is prosecuted. 


STATUTES INVOLVED : 
Title 30, Section 101 of the District of Columbia Code provides: 


"The following marriages are prohibited in 
the District of Columbia and shall be absolutely 
void ab initio, without being so decreed, and their 
nullity may be shown in any collateral Bracers 
ings, namely: 


WEeArsts: co. 25. 
"Second ... 


"Third. The marriage of any persons either of 
whom has been previously married and whose previ- 
ous marriage has not been terminated by death ora 
decree of divorce." 


| 





4 
Title 30, Section 102 of the District of Columbia Code provides: ¢ 


"Any of such marriages may also be declared 
to have been null and void by judicial decree." 


Title 30, Section 103 of the District of Columbia Code provides: 43 
"The following marriages in said District ; 
shall be illegal, and shall be void from the time 
when their nullity shall be declared by decree, 


namely: < 


“First. The marriage of an idiot or of a 
person adjudged to be a lunatic. 


"Second. Any marriage the consent to which 
of either party has been procured by force or 
fraud. 


“Third. Any marriage either of the parties to 
which shall be incapable, from physical causes, 
of entering into the married state. 


“Fourth. When either of the parties is under oe 
the age of consent, which is hereby declared to be » 
eighteen years of age for males and sixteen years 
of age for females." 


Title 16, Section 403, inter alia, provides: 


", . . Provided further, That marriage con- 
tracts may be declared void in the following cases: 


"First. Where such marriage was contracted 
while either of the parties thereto had a former 





wife or husband living, unless the former marriage we 
had been lawfully dissolved. a 
“Second. Where such marriage was contracted » 
during the lunacy of either party (unless there has 
been voluntary cohabitation after the lunacy) or ‘ 
was procured by fraud or coercion. a 
“Third. Where either party was matrimonially 
incapacitated at the time of marriage and has con- ‘ 
tinued so. 





"Fourth. Where either of the parties had not 
arrived at the age of legal consent to the contract 
of marriage (unless there has been voluntary co- 
habitation after coming to legal age), but in such 
cases only at the suit of the party not capable of 
consenting." 


sr Py 





4) 


- Title 11, Section 762 of the District of Columbia Code, 1951 Edi- 


ie tion, as amended, provides: 


"The Domestic Relations Branch and each judge 


» sitting therein shall have exclusive jurisdiction 
we over all actions for divorce from the bond of 
Y marriage and legal separation from bed and board, 


including proceedings incidental to such actions for 
alimony, pendente lite and permanent, and for sup- 
: port and custody of minor children; applications 
ev for revocation of divorce from bed and board; civil 
Rie actions to enforce support of minor children; civil 
actions to enforce support of wife; actions seeking 
custody of minor children; actions to declare 

. marriages void; actions to declare marriage valid; 
DR actions for annulments of marriage; and acuea 
ings in adoption. | 


oe “Nothing in this chapter shall be res to 

, divest the United States District Court for the Dis- 
fess trict of Columbia of jurisdiction and power to con- 
<4 sider, and to enter and enforce judgments, orders, 
Ag and decrees in any such action, application or pro- 


ceeding filed in such court prior to the effective 
date of this section to the same extent as if this 
| chapter had not been enacted." 


- Title 11, Section 763 of the District of Columbia Code, 1951 Edi- 
» 
A tion, as amended, provides: : 
z "(a) The Domestic Relations Branch is hereby 
: vested with so much of the power as is now vested 
4 in the United States District Court for the District 
«wv of Columbia, whether in law or in equity, as is 
4 necessary to effectuate the purposes of this chapter, 


including but not limited to, the power to issue re- 
strainicg orders, injunctions, writs of habeas 
corpus, and ne exeat, and all other writs, orders 


~ and decrees. 
° "(b) The Domestic Relations Branch shall have 
A the same power to enforce and execute judgments, 


orders, and decrees entered by it as is now vested 
in the United States District Court for the District 
of Columbia. judgments of the branch shall have 
the same lega! status as liens upon real estate as 
judgments of the United States District Court for the 
District of Columbia." 





6 
SUMMARY OF ARGUMENT 
I 


The law is well settled in this jurisdiction that a motion to dismiss 
admits all of the well pleaded material allegations of the complaint, and 
that the complaint should not be dismissed for insufficiency unless it 
appears to a certainty that plaintiff is entitled to no relief under any 
state of facts which could be proved in support of the claim. Appellants 
say the Complaint states a valid cause of action upon well pleaded ma- 


terial allegations. 


Il 


The assertion of the appellee to the effect that the Court is with- 
out jurisdiction to annul a marriage after the death of one of the spouses 
reflects her misunderstanding of the relief sought. The overwhelming 
weight of authority throughout the Nation supports the proposition that 
_ where a marriage is void ab initio, its nullity may be shown even after 
the death of one of the spouses. 


Ii 


: Appellee charged below that appellants are strangers to the di- 

_ vorce proceeding and as such are barred from attacking the validity of 
the divorce. The law in this jurisdiction and throughout the States are 
against appellee on this question. The decisions supporting appellants’ 
right are numerous and in accord with their standing in Court to chal- 
lenge a void divorce. 


IV 


Appellee’s argument below that the Court is without jurisdiction to 
entertain a collateral attack on a foreign divorce is without substance. 
The jurisdictional question may be raised against the validity of any 
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foreign decree of divorce, and this Court as well as the Supreme Court 
of the United States has repeatedly upheld the right to collaterally attack 


a foreign divorce decree on the issue of jurisdiction. 


V 


The Court below is vested with jurisdiction to hear and determine 
the issues raised in appellants’ Complaint to determine the property 
rights of the heirs of a deceased spouse and to declare marriage and 
foreign divorce decree void. : 


Appellants’ action was one for Declaratory J udgment and the 
United States District Court is the only Federal Court in the District of 
Columbia vested with original jurisdiction to determ ine such controver- 
sies. There is no competent jurisdiction residing in the Domestic Rela- 
tions Court. : 


ARGUMENT 


I ! 
THE PROPRIETY OF A MOTION TO DISMISS ~ 
The Motion to Dismiss under Rule 12(b)(6) of the Federal Rules 
of Civil Frocedure performs substantially the same function as the old 
common law general demurrer. Appellee has employed the Motion to 
test the sufficiency of the complaint as a matter of law, However, for 
the purpose of a Motion to Dismiss all of the well pleaded material al- 
legations of the Complaint are taken as admitted. Moreover, the 
Courts and Text-writer are agreed that a complaint should not be dis- 
missed for insufficiency unless it appears to a certainty that plaintiff is 
entitled to no relief under any state of facts which could be proved in 
support of the claim. 2 Moore's Federal Practice 2244, Section 12.08. 
Chief Justice Warren speaking for the Court said in United States v. 
Shubert, 348 U.S. 222, 225 (1955), that: i 


| 
| 
i 
| 
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"The allegations of the Complaint, on a motion 
to dismiss, must of course be taken as true."’ 
The Supreme Court has so held in the following cases: Land v. 
Dollar, 330 U.S. 731; Bakery Sales, Etc. v. Wagshal, 333 U.S. 437; 


Tom C. Clark, Etc., v. Eubersee Finanz-Korporation A.G., 332 U.S. 
| 480, and Guessefeldt v. McGrath, 342 U.S. 308. 


In the light of the holdings of the Supreme Court and this Court 

_ cited above, all of the material facts alleged in the Complaint are ad- 
mitted to be true, and if the Motion is to be sustained on any principle 
the lower Court had to travel beyond the allegations of the Motion itself 
and the Complaint to accomplish such purpose. Let us therefore analyze 
the grounds of the Motion to determine how far they are precluded by the 
allegations of the Complaint. 


Il 


THE COURT IS NOT WITHOUT JURISDICTION TO ANNUL A 
MARRIAGE AFTER THE DEATH OF A SPOUSE 


Since there were no findings of fact and conclusions of law preced- 
ing the entry of final judgment in the instant appeal, and that the final 


Judgment itself is void of definiteness, appellants must assume for the 


purpose of this appeal that the action of the Court below embrace all of 
the grounds asserted in the Motion to Dismiss. 


Allegation No. 2 of the Motion challenges the jurisdiction of the 
Court to declare a marriage void after the death of one of the spouses. 
Indeed, this assertion in no wise reflects the law on the issue. Origi- 
nally, annulment suits were sui-generis proceedings in the ecclesiastical 
courts. But in the absence of statute the suit is generally regarded as 
an equitable proceeding. Eisenberg v. Eisenberg, 105 Pa. Super 30, 
160 A. 228. 


Section 30-101 of the D.C. Code proscribes “the marriage of any 
persons either of whom has been previously married and whose previous 
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marriage has not been terminated by death or decree of divorce", as 
absolutely void ab initio, without being so decreed, and that their nullity 
may be shown in any collateral proceeding. 


In addition to the above statutory provision, it is me in 3 Nelson 
Divorce and Annulment 282, Sec. 31.07, that, “the invalidity of a void 
marriage may be asserted or shown in any proceeding wherein the fact 
of marriage is material, in any court, and between any proper parties, 
whether in the lifetime or after the death of the supposed husband and 
wife, and whether the question arises directly by a peition for annul- 


ment or collaterally in other proceedings." 


On the instant appeal, the Motion to Dismiss admits those allega- 
tions in the Complaint with reference to the void marriage and void di- 
vorce. This admission clearly shows that appellee was never a resi- 
dent of the State of Virginia within the requisite meaning of the laws of 
that State and that her marriage to “appellants' intestate", while serv- 
ing as his “conservator", was a bigamous marriage, and thereby pro- 
scribed under Section 30-101(3) of the D.C. Code. This Court has set 
at rest any doubt as to the propriety of a Declaratory J udgment Complaint 
to embrace annulment proceedings, in its decision in Roberts v. Roberts, 
103 U.S. App. D.C. __, 260 F. 2d 486 (1958). : 


This Court has recognized the right of the heirs of a deceased 
spouse to maintain an action to annul the marriage of the deceased 
spouse to the surviving spouse. Norris v. Harrison, 91 U.S. App. D. 
C. 103, 198 F. 24743. | 


In Tyler v. Andrews, 40 App. D.C. 100,(1913), this Court en- 
tertained an appeal from a decree of the lower Court in which the legal- 


ity of the marriage between the appellant and Benjamin Andrews, the 
deceased spouse, was challenged by the appellee, who was the principal 
beneficiary under the Will of said deceased spouse. The lower court 

ruled that said marriage was void ab initio, while this Court found that 
the marriage was merely voidable under the laws of Maryland, and there- 
by reversed the decree of the lower Court. 
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In O'Neil v. Stratton, 8 Cir., 64 F. 2d 911, the suit was brought 
by the putative son of the testator against the executor of the estate, for 
a share of the estate under the claim that he was a legitimate child of 
the testator. The executor challenged the marriage between the testator 
and appellee's mother. The validity of said marriage was thereby de- 


termined by the Court. 


In view of the above, it is submitted that jurisdiction resides in 
the courts to annul marriages after the death of one or both spouses, 
where said marriage was void ab initio and needed no decree of court 
to declare its invalidity. 


08 


APPELLANTS ARE THE SOLE HEIRS AT LAW OF THE 
DECEASED SPOUSE, AND THEREBY: HAVE STANDING TO SUE 


Appellee, in Paragraph 3 of her Motion to Dismiss, characterizes 
_ the appellants as strangers and impugns their right to maintain the suit. 


It must be borne in mind that the Motion to Dismiss admits that 

| appellants are the sole heirs at law and next of kin of the deceased 
spouse. The appellee, therefore, takes the position that an heir or the 
heirs of a deceased spouse are strangers and are barred from challeng- 
ing the validity of his marriage to a surviving spouse. This is not the 

_ law as has been shown above in Argument number II. The crucial point 
is: Do we have a marriage which is denounced as void under Title 30, 
Section 101(3) of the District of Columbia Code. If the purported 
marriage is one denounced by the above provision of the statute, then 
according to the statute, and Court decisions, such marriages may be 
shown in any collateral proceedings. 


The fact that the marriage is one prescribed by the above statute 
is admitted by the Motion to Dismiss. Farrall v. District of Columbia 
Athletic Ass'n., 80 U.S. App. D.C. 396, 153 F. 2d 647 and Libby v. 

-L. J. Corporation, 101 U.S. App. D.C. 87, 247 F. 2d 78. 
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The Motion to Dismiss likewise admits that the alleged divorce 
procured by appellee in Virginia is void, because the complaint alleges 
that she practiced fraud upon the Virginia Court when she Said she was 
a bona fide resident of the State of Virginia. Apart from the admissions 
implicit in the Motion to Dismiss, these appellants assert that the 
cases are numerous in which heirs and others on behalf of the deceased 
spouse, have maintained actions to declare the marriage of the deceased 
spouse void after death. The following are among the many such cases: 
Norris v. Harrison, 91 U.S. App. 103, 198 F. 2d 743, where the action 
was brought by the step-grandchildren of the deceased spouse, and failed 
only because step-grandchildren were not heirs of the deceased spouse; 
Tyler v. Andrews, supra, where the action was initiated in the Probate 
Court by the putative son of the deceased spouse; Loughran v. Loughran, 
292 U.S. 216, where the validity of the marriage of the deceased spouse 
to the surviving spouse was challenged in the Answer filed by the Trustees 
representing the property interest of the deceased spouse; United States 
v. Snyder, 177 F. 2d 44, 85 U.S. App. D.C. 198, one of the two contest- 
ing widows of the deceased spouse filed suit against the United States on 
a deceased veteran's policy, and in determining the marital status of the 
two widows, this Court declared a Mexican divorce void; Patey v. 
Peasley, 99 N.H. 335, 111 A. 194, the petition was brought by the 
brothers and sisters of the deceased spouse to annul her marriage with 
the surviving spouse and to debar the latter from inheriting any rights 
in the property of the deceased spouse: Kuehmsted v. Turnwill, 138 So. 
775, 103 Fla. 1180, the suit in equity was brought by the brother, sister, 
niece and nephew of the deceased spouse, and they were successful in 
having the Court to declare said marriage null and void; Vance v. Hinch, 
261S. W. 2d 412, 222 Ark. 492, the action was instituted by a daughter 
and two grandchildren of the deceased spouse to annul the marriage be- 
tween the deceased spouse and the surviving spouse; In re Romano's 
Estate, 246 P. 2d 501, 40 Wash. 2d 796, the action was brought by the 
executrix and legatees, under a Will of the deceased spouse, which was 
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_ purportedly revoked by the questioned subsequent marriage, the action 
_ was brought to declare said marriage void and to re-establish the Will; 
Osoinach y. Watkins, 180 So. 577, 235 Ala. 564, the bill to annul the 

_ marriage between the deceased spouse and the surviving spouse was 
brought by the mother, brothers and sisters of the former. The bill 
also sought to enjoin the surviving spouse from claiming any interest in 
the property of the deceased spouse. The Alabama Court annulled the 
marriage because it was absolutely void, and enjoined the surviving 


; spouse from exercising any property right in the property of the deceased 


spouse; Savage v. Olson, 151 Fla. 241, 9So. 2d 363, the suit was 
instituted by all of the blood relatives of the deceased to annul her .. 

| marriage with the defendant, the surviving spouse, and to enjoin him 
from claiming any interest in the property of the deceased spouse. The 
Florida Supreme Court, in affirming the decree of the lower Court an- 

: nulling the marriage, said: ‘There can be no doubt of the right of the 

- appellees (heirs of deceased spouse) to prosecute the suit as will be 

_ seen from an examination of our opinion in Kuehmsted v. Turnwill et al, 
| supra. - « . and a Study of the record in this case has led us to the 
conviction that they were entitled to the relief which they sought." 


It must be conceded from a fair evaluation of the foregoing cases, 
that no great intellect is needed to discern the obvious and apparent 
disparity of appellee’s contention in the lower Court to the effect that 

appellants are strangers to the divorce and are without standing. More- 
- over, the Court of Appeals of Maryland has held that a divorce may be 

- vacated even after the death of one of the Spouses, where property rights 
are involved. Thus, in the case of Connelly v. Connelly, et al., 190 
Md. 79, 57 A. 2d 276, the Maryland Court of Appeals in reversing the 
lower Court in case, factually cognate to the instant appeal, said, inter 
| alia, “It is conceded that Connelly, after he abandoned and deserted his 
wife and children, filed in this case a bill for absolute divorce against 
_his wife, and made in that Bill certain false and perjured allegations; 
_and by false and perjured testimony, deceived the Court in believing the 
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false allegations contained in his bill and thereby procured a decree 


divorcing him a vinculo matrimonii from his wife." After enumerat- 
ing the property rights of the appellant, the Court concluded that the first 
wife and her children were competent to have the divorce obtained by 
the deceased spouse vacated and that the first wife was declared his 
legal widow inpreference to the second wife. It is interesting to note 
the comment on the Connelly case, supra, made by Chief Judge Pretty- 
man, in United States v. Snyder, supra, at page 49, where the eminent 


Jurist said: 


"In the case of Connelly v. Connelly, a Mary- 
land case decided in 1948, the problem was to 
determine which of the two women was the widow 
of a deceased serviceman. One had been | 
married to the deceased and he had obtained a 
divorce alleged by her to have been procured by 
false allegations and false testimony. After the 
divorce he had married the second woman. | 
When he died the first wife brought a suit in 
equity for the annulment of the divorce. She 
alleged that she, as the widow was entitled to a 
pension, to severance pay due the widow, and to 
accumulated earned pay due the deceased. The 
Court of Appeals of Maryland declared the first 
wife to be the lawful widow of the deceased. In 


so doing it is clear that the Court treated as in- 
valid the second marriage of the deceased upon 
the suit of a person not a party to that marriage, 
the question before the Court being whether ‘the 
plaintiff was the widow entitled to property rights 
as such. Thus, it appears that whatever may 
be the rule in Maryland as to requisite parties 
and procedure for annulment purposes, the Mary- 
land Court will consider and determine the validity 
of a divorce and subsequent marriage in an action 
brought to determine the property rights of an al- 


leged widow. We note the observation made by 
the Court of Appeals of Maryland in January of 
this year. In Townsend v. Morgan, that Court 
said, ‘a second marriage contracted while a first 
marriage exists undissolved is a nullity without 
the passage of any judicial decree declaring it 
void.' '' (Emphasis supplied) 
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Indeed, in the instant appeal, both parties to the first marriage of 
the appellee are alive and residents of the District of Columbia. 


IV 
FOREIGN DIVORCE DECREES MAY BE CHALLENGED 


ON THE ISSUE OF JURISDICTION 
Paragraph 4 of appellee's Motion below asserts that the Court 
below lacks jurisdiction to entertain a collateral attack on a Virginia 
divorce. This assertion is such a distortion of the law that it may be 
well to call to the attention of this Court some of its own decisions which 
have held contrarywise, together with some of the decisions of the Su- 
preme Court of the United States. 


The full faith and credit under Article IV of the Federal Constitu- 
tion, to which appellee referred to in her Motion, has been denied Vir- 
_ ginia decrees on jurisdictional grounds in the following cases: Simmons 


v. Simmons, 57 App. D.C. 216, 19 F. 2d 690 and Frey v. Frey, 61 
App. D.C. 232, 59 F. 2d 1046, while in Goodloe v. Hawks, 94 App. D.C. 
133, 113 F. 2d 753, this Court applied the doctrine of equitable estoppel 
to bar a spouse from questioning the jurisdiction of the Court granting 


the divorce. This doctrine applies only to the parties to the divorce 
who are affected thereby. 


The above doctrine has no application to the heirs of a deceased 
spouse who is an innocent victim as a result of said void divorce. 


In White v. White, 80 U.S. App. D.C. 136, 150 F. 2d 157, this 
Court denied full faith and credit to a Florida divorce decree. 


This Court said in Frazier v. Frazier, 61 App. D.C. 279, 61 F. 
2d 920, that where a spouse goes outside of matrimonial domicile (as 
appellee did in the instant case), and obtains a divorce without establish- 


ing good faith residence, judgment of foreign state is not binding in other 
states. 
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In Ryan v. Ryan, 97 U.S. App. D.C. 288, 230 F. 2d 838, this 
Court held a Nevada divorce decree void for want of jurisdiction. 


In Williams v. North Carolina, 325 U.S. 226, 89 L. Ed. 1577, 
Justice Frankfurter, in giving recognition to the crucial issue of juris- 


diction said: | 
| 
"The scales of justice must not be unfairly 
weighted by a state when full faith and credit jis 
claimed for a sister state judgment. But North 
Carolina has not so dealt with the Nevada de- 
crees. She has not raised unfair barriers to their 
recognition. North Carolina did not fail in ap- 
preciation or application of Federal standards of 
full faith and credit. Appropriate weight was 
given to the finding of domicile in the Nevada de- 
cree and that finding was allowed to be overturned 
only by relevant standards of proof. There is 
nothing to suggest that the issue was not fairly 
submitted to the Jury and that it was not fairly as- 
sessed on cogent evidence." 


It is, therefore, the concensus of the above decisions that foreign 


divorce decrees are open to attack on jurisdictional grounds. The al- 
legations of the Complaint, which are admitted by the Motion to Dismiss, 
challenge the Virginia decree on jurisdictional grounds. The averments 
accuse appellee of practicing fraud on the Virginia Court when she al- 
leged in her petition for divorce, and testified that she was a bona fide 
resident of the State of Virginia for one year immediately preceding the 
filing of her said petition for divorce. The Supreme Court of Appeals 
of Virginia, in defining residence within the meaning of Section 20-97 of 
its Code, said; | 


“Actual bona fide resident of this State means 
to have lived in this State throughout that period 
an actual bona fide permanent abode contra- 


distinguished from a sojourn or transitory abode 
in this State or elsewhere." 


Hiles v. Hiles, 164 Va. 131, 178S. E. 913. — unassailed al- 
legations of appellants' complaint charges appellee with having married 
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one Hiram Lloyd in the District of Columbia on June 30, 1924, and 
thereafter they lived in said District as man and wife at 813 Twenty- 

_ first Street, N. W.; that the appellee never resided in Arlington County; 
- Virginia, nor at any other place in the State of Virginia; that appellee 

- never left the District of Columbia with the intention of abandoning her 

~ residence at 813 Twenty-first Street, N. W., during any of the years 
of 1945, 1946 or 1947; and neither did she, during any of the aforesaid 
years, vacate and quit her place of abode at premises 813 Twenty-first 
Street, N. W. In the face of these unquestioned allegations of the 
Complaint, it is difficult to perceive of any basis upon which the lower 
Court could hold that it was without jurisdiction to vacate a Virginia di- 


vorce decree. 


V 


THE UNITED STATES DISTRICT COURT HAS JURISDICTION 
OVER THE INSTANT CONTROVERSY 


(a) A Historic Review of Cognate D. C. Statutes 


The Court below having implied, prior to its ruling that the 

_ instant case should have been instituted under Section 16-403 of the 
Code in the Domestic Relations Court, makes it necessary to review 

the history of all local related statutes dealing with marriages, divorces 
and procedures. 


Section 30-101, 102, 103 and 104 of the 1951 edition of the District 
of Columbia Code is the exact replica of the Act of March 3, 1901, 31 
Stat. 1391, cited therein as Sections 1283, 1284, 1285 and 1286. 


The original divorce statute resulted from the enactment of the 
District of Columbia Code, under the Act of March 3, 1901, 31 Stat. 
1345, with minor amendments in 32 Stat. 537. Section 963 through 
Section 975 of the 1924 edition of the District of Columbia Code. It 
may be observed that Section 963 of the Act of March 3, 1901, 31 Stat. 
1345 and of the 1924 edition of the District of Columbia Code, provides 
as follows: | 
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"Sec. 963. Petition.-- All applications for 
divorce or for a decree annulling a marriage 
shall be made by petition to the Supreme Court 
of the District, and the proceedings thereupon 
shall be the same as in equity causes, excore SO 
far as otherwise herein provided." 


Likewise, Section 966 of the foregoing provided: 


“A decree annulling the marriage as illegal 
and void may be rendered on any of the grounds 
mentioned in Chapter forty-three."' (Sec. ia 
1284, 1285, supra.). 


Section 971 of the foregoing Act and the 1924 eel is the same as 


the present provision of Section 16-401 of the 1951 Code. There are 
two slight changes in local residence, 1 year, and a 2-year residence 
if the cause for divorce arose outside of the District of Columbia. 
Section 16-402 of the 1951 Code is the same as Section 965 of 31 Stat. 
1345 and of the 1924 Code. 


While Section 16-403 materially changed Section 966 of the Organic 
Act and of the 1924 Code, relative to grounds for divorce, the grounds 





for annulment are identical with the grounds for annulment contained in 
Section 966, 31 Stat. 1345, and those appearing in Section 966 of the 
1924 Code. Section 16-416 of the 1951 Code is substantially the same 
as the provisions appearing in Section 963 of the Organic Act and Sec- 
tion 963 of the 1924 Code. 


The Act of August 7, 1935, 49 Stat. 539 effectuated material 
changes in Sections 966 and 968 of Chapter 22 of the Act of Congress 
dated March 3, 1901, 31 Stat. 1345. In all other respects, the 
marriage and the divorce statutes are substantially the same as they 
were upon enactment in 1901. These two chapters, 22 and 43, were 
considered and construed by this Court in the case of Mackey v. Peters, 
22 App. D.C. 341 (1903), by the able opinion of Justice 7 Es In 
his opinion, among other things, he said: 
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of 


“The purpose was to preclude any implication 
that the restriction of the grounds of divorce to 
the one ground of adultery involved the repeal of 
the jurisdiction of courts of equity to decree the 
nullity of marriage for sufficient cause existing .. . 
at the time. When afterward in the same Statute 
the framers of the Code came to deal with the sub- 
ject of marriage, it was found necessary to some 
extent to go over the Same ground again in enact- 
ing what marriages should be regarded as illegal. . 
There a distinction was made between absolutely 
void and voidable marriages, and in the latter 
category were included all those which in the 
previous section 966 had been reserved as proper < 
subjects for judicial decree. But in Section 966, Pe 
in this connection, the words used were where 
such. marriage was contracted during the lunacy 
of either party, while in Section 1285, the words © 
were the marriage of an idiot or of a person ad- 
judged to be a lunatic. We do not think that 
either of these provisions was intended to be a 
limitation upon the other. Force and effect will .. 
be given to Section 1285, if the adjudication of 
lunacy referred to therein is construed to mean 
adjudication of lunacy in the suit instituted for 
annulment of marriage, although perhaps such 
adjudication per se might not authorize the ap- “ 
pointment of committee as under Section 115b of 


the Code which requires a direct proceeding for q 
that purpose.” 
Section 11-762 of the D.C. Code, 1951 edition, as amended, gives - 
the Domestic Relations Court, and each Judge sitting therein, exclusive 
jurisdiction, inter alia, over “actions to declare marriages void; ac- 
tions to declare marriages valid; and actions for annulments of marri- - 
ages.‘’ The question therefore arises whether the words "exclusive =a 


jurisdiction" as used in the above Statute are confined to primary actions 
instead of all actions of whatever character. 


* «4 Be? 
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(b) The Exclusive Jurisdiction Contained in Section 
11-762 of the District of Columbia Code Embrace 


Only Primary Domestic Relations Actions | 

The exclusive jurisdiction referred to in the above Statute include 
only such actions whose primary purposes are to secure a divorce, to 
declare a marriage void, or for the annulments of marriages, etc. 
Said Section has no application whatever where the secondary or auxil- 
iary purpose involves a declaration of marriage invalidity or the invalid- 
ity of a divorce decree. The above Statute creates no new rights af- 
fecting the grounds for annulment of marriage or divorce. The Statute 
creates no new remedy for the enforcement of subsisting rights, it 
merely gives exclusive jurisdiction to a newly established Domestic Re- 
lations Court over certain subsisting actions. In the case of Most 
Worshipful Prince Hall Grand Lodge v. Supreme Grand Lodge, Etc., 
5 Cir., 209 F. 2d 156, Certiorari Denied, 347 U.S. 953, the Court 
held that when a Statute is enacted which gives new remedy for existing 
rights, new remedy is ordinarily and simply an accumulation, and 3 per- 
son is entitled to pursue either statutory remedy or remedy at common 


law. 


It was held in United States v. Stevenson, 215 U.S. 190, that the 
rule which excludes other remedies where a statute creates a right and 
provides a special remedy for its enforcement rest upon the presumed 
prohibition of all other remedies. If such prohibition is intended to 
reach the Government in the use of known rights and remedies, the 
language must be clear and specific to that effect. ! 


This Court said in Finucane v. Bindczyck, 87 U.S. App. D.C. 
137, 184 F. 2d 225, that: 
“A Statutory remedy is to be considered as 
cumulative of existing common law remedies, un- 
less the contrary is so declared in express terms." 
In the case of Lindner v. District of Columbia, D. C. Mun. App., 
32 A. 2d 540, the Court said: 
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"As to taxpayer paying voluntarily, the Act 
creating Board of Tax Appeal for District of 
Columbia created new right and the remedy 
provided by the Act is exclusive, but, as to tax- 
payer paying involuntarily within common law 
meaning, remedy before the Board is cumulative 
and such taxpayer may elect between statutory 
remedy and common law remedy." 


Judge Swan, in Wright v. Securities and Exchange Commission, 
2 Cir., 112 F. 2d 90, 95, construed three cognate statutes, all of which 


provided exclusive jurisdiction, and in so doing said: 


"The petitioner also contends that Commission 
had no jurisdiction to make its Order of expulsion 
because Section 27 of 15 U.S.C.A. Sec. 78aa, 
declares that the District Courts of the United 
States shall have exclusive jurisdiction of violation 
of this chapter; what is meant by Section 27 is that 
ali criminal or civil proceedings initiated in the 
courts for violations of the Act must be brought in 
the courts designated by the Section. 


"In that sense those courts have exclusive 
jurisdiction. Under the most elementary princi- 
ples of Statutory Construction, Section 27 must be 
so interpreted, if possible, as to be consistent 
with other provisions of the Statute. It certainly 
was not intended to repeal Section. 25(a), 15 
U.S.C.A. Sec. 787 (a) which declares that any 
person aggrieved by an Order issued by the com- 
mission in a proceeding under this title to which 
such person is a party may obtain a review of 
such order in a Circuit Court of Appeals, whose 
jurisdiction is also declared to be exclusive. 

Nor can it be supposed to have been intended to 
deprive the commission of the jurisdiction 
conferred upon it by Section 19(a)(3) to entertain 
a proceeding of the character therein expressly 
authorized. Construing Section 27 as we have > 
suggested gives effort to all of Sections." ~ 





The above decisions clearly indicate that where the rights are 
already in existence and a new forum is created for the exclusive en- 
forcement of such existing rights, the actions included are actions with 
primary purposes. The Complaint of appellant was brought to determine 
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the property rights of the heirs of the deceased Spouse, This was the 
primary purpose of the action. The auxiliary purposes were to declare 
both a marriage and a divorce null and void. : 


There are numerous proceedings apart from Section 11-762 of the 
said Code. The following are some of the actions not subject to the 
operation of Section 11-762, in which marriage and divorce decrees 


may be annulled: 


(1) Under Section 16-302 of the District of Columbia Code, in 
questioning the right of dower on the ground that the applicant is not the 
legal widow of the deceased. 


(2) In a proceeding under Section 18-101(4) of the District of 
Columbia Code, the validity of a widow's marriage may be questioned 
to determine whether she is the legal widow. 


(3) In application for Letters of Administration, the validity of 


the marriage may be challenged. : 


(4) Ina proceeding under Section 18-702 et seq : of the District 
of Columbia Code to determine the property right of the widow or next 
of kin of the deceased in his personal estate. The validity of the 
marriage or divorce may be attacked. : 


(5) In proceedings under Section 18-801 of the District of 
Columbia Code the invalidity of a marriage may be shown to defeat the 
right of the ER spouse. 


(6) In ey action for death benefits from policy of deceased 


servicemen, the validity of marriage or divorce decree may arise to 
determine which of the female persons is the legal widow of the deceased 


serviceman. 


In the face of the above statutory rights, the creation of which is 
independent of the actions of divorce and annulment of marriage, it is 
unreasonable to assume that the Congress intended to include in Section 





22 


11-762 of the Code, all actions in which the validity of a marriage or 


divorce decree may become material. 


In People v. Glab, 57 P. 2d 588, 591, (Cal.), the question involv- 
ing the validity of a marriage and divorce decree became material in 
the criminal prosecution of the wife. The prosecution sought to use 
the husband as a compulsory witness against the wife. The objection 
was made that the husband could not be compelled to testify against his 
wife. The prosecution then proceeded to offer evidence to show that 
the marriage between the parties was a nullity. Such procedure may 
be followed in the District of Columbia in the light of the provisions of 
Title 14, Section 306 of the District of Columbia Code, because a spouse 
is competent but not compelled to testify against the other spouse in this 


jurisdiction. 


Direct actions for divorces and annulments of marriages have 
been brought by parties to the marriages during the lives of the parties. 
- On the other hand, the heirs of a deceased spouse are directly concerned 
- with their rights in the property of the deceased spouse, and only indi- 
rectly in the validity of the marriage or divorce decree of the deceased 
spouse. Indeed, the high Court of California with statutory provision, 
_ effecting Domestic Relations, analogous to our statutes referred to above, 
discussed this issue very fully in the case of In Re Gregorson's Estate, 
160 Cal. 21, 116 P. 60, 62. The action arose in the Probate Court 
_ and the controversy developed over the appointment of an administrator 
of the estate of a deceased spouse. The committee of the surviving 
Spouse sought the appointment while the public administrator sought the 
appointment on the ground that the alleged marriage was void and there 
was no legal widower. It was charged that the alleged marriage could 
only be attacked by an action in the Superior Court. Judge Sloss in his 
opinion pointed out that Section 99 of the California Civil Code, made 


certain marriages incestuous and void from the beginning; that Section 
60 makes certain interracial marriages void; that Section 61 made all 
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bigamous marriages void from the beginning; that Section 80 permits 
each party to an incestuous or void marriage to proceed by action in the 
Superior Court to have the same annulled; that Section 82 declares that 
a marriage may be annulled for any of the following grounds: 


(1) Under age of legal consent; 


(2) Bigamous marriages; 





(3) Where one of the parties is of unsound mind; | 
(4) Fraud; | 
(5) Duress; and 

(6) Physical incapacity. 

The Court then said: 


"A marriage prohibited as incestuous, or | 
illegal and declared to be void from the begin- 


ning, is a legal nullity and the invalidity may 


be asserted or shown in any proceeding in which 


the fact of marriage may be material." 
(Emphasis supplied) 


The Court further said: 


"The provision of Section 80 that an in- 


cestuous marriage may in an action to that 
end be declared void does not undertake to 


make such action the exclusive method of 


uestioning the validity of the purported ; 
marriage. The Judgment merely declares — 


an existing fact, viz., that the marriage is 

void -- and this fact may be shown even | 

though it may not have been so adjudicated." 

(Emphasis supplied) | 

It is interesting to note that Section 59, 60 and 61 of the Califor- 

nia Code are similar to Section 30-101 of the District of Columbia Code 
as aforesaid, and that Section 80 of the California Code is similar to 
Section 16-403 of the District of Columbia Code. Considering the 


statutes of these two jurisdiction, the explication of Judge Sloss is most 
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- pertinent, because it makes clear that the remedy provided under Section 
16-403 of the District of Columbia Code is not exclusive for determining 
or questioning the validity of a purported marriage. 


Moreover, there is no provision in Section 11-762 of the District 
of Columbia Code, as amended, for vacating or annulling a divorce. 
_ Neither is there any provision in said Act which permits an attack on a 
| foreign divorce decree by parties or non-party to the divorce proceed- 
ing. Title 30, Section 101 of the said District of Columbia Code makes 
a bigamous marriage a nullity and that its nullity may be shown in any 
| collateral proceeding. What'then is there in said Section 11-762, as 
amended, of the District of Columbia Code that repeals by implication 
the provisions of Title 30, Section 101 of said Code? 


A review of these Statutes, as aforesaid, reveal that Title 30, 
Sections 101, 102 and 103 of the Code have been in effect since the adop- 
tion of the Code in 1901. That Section 16-403 of the Code has been in 
effect since 1935. That these Sections have operated in the District of 
Columbia without conflict since their enactments. It has never been 
held in this jurisdiction that rights created under said Title 30, Sec- 
tions 101, 102, were enforceable only under Section 16-403 of said Code. 
Said Section 16-403 of the Code has been transferred to the Domestic 
Relations Court under Section 11-762 of said Code, as amended. How- 
ever, Since prior to the jurisdictional transfer of said Section 16-403, 

it did not afford the exclusive remedy for said Title 30, Sections 101, 
102 of the Code, no exclusive jurisdiction was transferred to Domestic 
Relations. Court affecting Title 30, Sections 101, 102 of said Code. 


(d) Repeal By Implication, Not Favored 


The ultimate question is still one of repeal by implication. In 
this wise, the language of the Supreme Court is most elucidating, and 
determinative of the question. 
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: 
In the case of Rosenberg, et al v. United States, 346 U.S. 272, 
294, where the Espionage Act of 1917 which provided the death penalty 
for treason, was pitted against the Atomic Energy Act, 60 Stat. 755, 
which provided the death penalty for treason, only, upon the recommenda- 
tion of the Jury. The question was raised that the latter statute had 
repealed by implication the former statute and the convicted defendants 
could not be condemned to die under a statute that was no longer in opera- 
tion. Answering this argument in his opinion, page 294, Justice Clark 
said: | 
“Nor does the partial overlap of the two 

statutes necessarily work a pro tanto repealer 

of the earlier Act. It is a cardinal principle 

of construction that repeals by implication are 

not favored. When there are two Acts upon the 

same subject the rule is to give effect to both 

if possible . . . the intention of the legislature 

to repeal must be clear and manifest. It is not 

sufficient to establish that subsequent laws cover 

some, or even all of the cases provided for by 

the Act; for they may be merely affirmative, or 

accumulative or auxiliary." 3 

i 
Justice Clark further said that the new Act must be clearly re- 
| 

pugnant to the oldone. Viewing said Title 30, Section 101 of said 
District of Columbia Code in the light of Rosenberg case, supra, it can- 
not be said that the provision of the statute which says that: "Its nul- 
lity may be shown in collateral proceeding. . ." has been impliedly 
repealed by said Section 11-762 of the District of Columbia Code, as 


amended. 


Moreover, this Court has approved the collateral proceeding 
undertaken in the case of Roberts v. Roberts, 103 App. D.C. __, 
260 F. 2d 486, where the Complaint was one for declaratory judgment 


to declare the marital status of a spouse and to determ ine her property 
rights. | 
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(e) Jurisdiction of Declaratory Judgments 


The Domestic Relations Court is without jurisdiction to entertain 
a Complaint for Declaratory Judgment because the judges who sit in that 
Court are appointed for limited terms, and do not hold office during good 
behavior. 


Indeed, the opinion of Judge Hood of the Municipal Court of Appeals, 
District of Columbia, is decisive of this issue, for in the case of Branson 
v. Harris, 100 A. 2d 38, he said: 


“The Declaratory Judgment Act, 28 U.S.C.A., 
Section 2201, the Act referred to and commonly 
called the Federal Declaratory Judgment Act, cor 
fers jurisdiction to render such judgments on any 
Court of the United States. The term ‘Court of 
the United States’ is defined in 28 U.S.C.A. Sec. 
451, to include ‘any Court created by an Act of 
Congress the Judges of which are entitled to hold 
office during good behavior.’ The Municipal 
Court for the District of Columbia was created 
by Act of Congress, but its Judges hold office for 
limited terms. It follows that the Federal Declara- 
tory Judgments Act confers no jurisdiction on the 
Municipal Court to render a Declaratory Judgment. 
There is no local statute conferring such jurisdic- 
tion and we most rule that the Municipal Court 
lacks jurisdiction to grant a declaratory judgment." 


With the recognition of this Court in the Roberts case, supra, that 


a declaratory judgment is a proper procedural manner in which to col- 
laterally attack a void marriage, coupled with the holding of the Muni- 
cipal Court of Appeals as aforesaid, it is manifest that the lower Court 
erred in dismissing appellants’ Complaint. 
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CONCLUSION 


A careful analysis of the decisions cited above, construction of 
statutes, and reasons advanced coupled with a full consideration of the 
applicable laws evince clear and supporting grounds of reversal. It is 
because of the foregoing that appellants urge a reversal of the Judgment 
below. | 


Respectfully submitted, 
CARLISLE E. PRATT 


| 
511 Sixth Street, N. W. 
Washington, D. C. 


Attorney for Appellants 
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JOINT APPENDIX 


[ Filed March 25, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BERNICE M. GORDON 
526 Tuckerman Street, N. W. 
Washington, D. C. 
and 
PHILLIP MATTHEWS 


) 

) 

) 

) 
Washington, D.C. ) 
(Heirs at Law and Next of Kin ) 

of Theodore A. Matthews, ) 
) 

) 

) 

) 

) 

) 

) 

) 


deceased ) 


| 


Civil Action No. 768-'58 


Plaintiffs 
Vv. 


GLADYS LLOYD MATTHEWS 
813 - 21st Street, N. W. 
Washington, D. C. 

Defendant 


COMPLAINT FOR DECLARATORY J UDGMENT 
AND OTHER RELIEF | 
1. Jurisdiction herein is based on District of Columbia Code, 

Title 11, Section 306, and 28 U.S.C.A. 2201, 2202, this being an action 
for Declaratory Judgment for the purpose of determining an actual con- 
troversy between the parties, and other relief as hereinafter more fully 
appears. | 
2. Bernice M. Gordon and Phillip Matthews, niece and nephew 
of Theodore A. Matthews, who departed this life on December 9, 1957, 
are citizens of the United States and liflong residents of the District of 
Columbia, and bring this action as the only heirs at law and next of kin 
of Theodore A. Matthews, deceased. : 
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3. Defendant Gladys Lloyd Matthews, otherwise known as Gladys 
Lloyd, is a citizen of the United States and has been a resident of the 
District of Columbia continuously for more than 34 years next preceding 
the filing of the proceeding herein, although during the period from July 
4, 1945 to January 28, 1947, Defendant made infrequent visits to prem- 
ises 1718 South 14th Street, Arlington, Virginia, for the sole purpose 
of obtaining a divorce. 

4. Defendant and Hiram Lloyd were married in the District of 
Columbia on June 30, 1924, in accordance with the laws of the said 
District of Columbia. That thereafter they lived as husband and wife 
in the District of Columbia at 813 - 21st Street, N. W. That the said 
Hiram Lloyd still lives in the District of Columbia. 

5. Defendant has never obtained a divorce or annulment of said 
marriage, and said marriage has never been terminated by a valid 
divorce or otherwise. 

6. During the month of November, 1946, Defendant instituted an 
action for divorce in the Circuit Court of Arlington County, Virginia, 
under the style and caption of "Gladys Lloyd vs. Hiram Lloyd, Chancery 
No. 3183". On the 28th day of January, 1947, a Judgment or Decree 
was entered in said cause by the said Circuit Court of Arlington, Virgin- 
ia, purporting to grant to the Defendant herein an absolute divorce from 
the said Hiram Lloyd. 

7. Defendant has never resided in Arlington County, Virginia, 
nor at any other place in the State of Virginia. Plaintiffs allege that 
the Defeadant has never left the District of Columbia with the intention 
of abandoning her domicile therein during any of the following calendar 
years: 1945, 1946 or 1947. Neither did she, during any of the afore- 
said years, vacate and quit her place of abode at premises 813 -21st 
Street, N. W., Washington, D.C., of which she is the owner.in fee 
simple. 


8. That domicile within the State is a jurisdictional requirement 
for divorce in the State of Virginia, and in obtaining said divorce tunder 
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such simulated domicile, the Defendant perpetrated a fraud on the said 
Virginia Court. 

9. That notwithstanding the invalidity of the foregoing divorce 
and Defendant Gladys L. Matthews' marital status with the said Hiram 
Lloyd, the Defendant contracted a supposed marriage with the Plaintiffs’ 
intestate, Theodore A. Matthews, deceased, on October 2, 1956, in the 
District of Columbia. The said decedent departed this life on the 9th 
day of December, 1957. 

That Theodore A. Matthews, deceased, at the time of his death 
was seized of real property located in the District of Columbia of the 
approximate value of $71,500.00, and personal property of the approxi- 
mate value of $211,030.72. 

10. By reason of the above-mentioned facts, there exists an 
actual controversy between Plaintiffs and Defendant in which their in- 
terests are adverse. The Defendant is now claiming as the widow of 
Theodore A. Matthews, deceased, that the said Virginia divorce is 
valid, that she has a Statutory right in all of the real and personal prop- 
erty owned by Theodore A. Matthews at the time of his ese and of 
which he died seized. 

Plaintiffs, on the other hand, contend that the said Virginia di- 


vorce is null and void; that Defendant's marriage to Plaintiffs’ intestate, 
Theodore A. Matthews, deceased, is void ab initio, that Plaintiffs are 
entitled to all of the real property left by the decedent under Section 
18-101 (3) of the District of Columbia Code, and that they are entitled 

to the whole of the personal estate left by their said intestate, under 
Section 18-709 of the said Code. 


WHEREFORE, Plaintiffs pray: 

1. That the Decree of Divorce entered on the 28th day of Janu- 
ary, 1947 in the Circuit Court of Arlington County, Virginia in the 
cause of Gladys Lloyd v. Hiram Lloyd, Chancery No. a be declared 
to be null and void. 

2. That the supposed marriage consummated between Plaintiffs’ 
intestate, Theodore A. Matthews, deceased, and Defendant, Gladys Lloyd 
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Matthews, on October 2, 1956 in the District of Columbia, be declared 
to be void ab initio. 
3. That the Defendant be declared not to be the lawful widow of 
Theodore A. Matthews, deceased. 
4. And for such other and further relief as to the Court may seem 
. just and proper. 
/s/ Bernice M. Gordon 
/s/ Phillip Matthews 
[Verification ] 
[JURAT dated March 21, 1958. | 





[Filed May 1, 1958] 


ANSWER TO COMPLAINT 
FOR DECLARATORY JUDGMENT 
AND FOR OTHER RELIEF 


Comes now the defendant and in Answer to the Complaint against 
her filed states as follows: 

1. Defendant denies that the Court has jurisdiction as there is no 
actual controversy between the parties as alleged as will more fully be 
recited in this Answer. 

2. Defendant denies the allegations in paragraph 2 of the com- 
plaint reciting plaintiffs as "niece and nephew of Theodore A. Matthews" 
and "only heirs at law and next of kin of Theodore A. Matthews, deceased," 
as they have not been finally determined as niece and nephew of Theodore 
A. Matthews, deceased. They are children of his brother Samuel 
Matthews declared legitimate in a decision in U.S. District Court in the 
Estate of Samuel Matthews, Administration No. 92745, which decision 
is presently on appeal to our U.S. Court of Appeals and until final deter- 
mination their status is undetermined. 

3. Defendant denies the allegations in paragraph 3 with reference 
to her residence from July 4, 1945 to January 28, 1947 and states during 
that period of time and for some time thereafter she was a bona fide resi- 
dent of the State of Virginia. 


« 
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4. Defendant admits the allegations in paragraph 4 relating to her 
marriage and that they lived at 813 - 21st, N. W. until the date of separa- 
tion and so far as this defendant knows Hiram Lloyd is a resident of the 
District of Columbia. : 

9. Defendant denies the allegations in paragraph 5 and states that 
she obtained her divorce from Hiram Lloyd, Jan. 28, 1947 - in the State 
of Virginia where she was residing. : 

6. Defendant admits the allegations in paragraph 6 of complaint. 

7. Defendant denies the allegations of paragraph de 

8. Defendant denies the material allegations of paragraph 8. 

9. Defendant denies the allegations of paragraph 9 that plead con- 
clusions of Law regarding her divorce, marital status and states that on 
contrary she did contract a valid marriage with Theodore A. Matthews, 
October 2, 1956 in District of Columbia and admits the date of death 
of decedent. Regarding the remaining allegations in paragraph 9 relating 
to value of property of which decedent was seized the SESE neither 
admits nor denies but demands strict proof. | 

10. The defendant denies there is any controversy between the 
parties and states that for the information of the Court that the identical 
matters raised by plaintiffs have heretofore been raised by them in Civil 
Action #1107-56 and Administration #94, 265; in the latter case the defen- 
dant herein was granted Letters of Administration on the estate of de- 
cedent, Theodore A. Matthews, her husband as the lawful widow of said 
decedent, the cross-petition of these plaintiffs filed, in objection to her 
application for appointment, for the appointment instead, of a Collector 
and/or neutral administrator on the same grounds alleged in this petition 
was denied with prejudice. Said judgment is final, no appeal having been 


taken therefrom and the defendant asserts the questions raised herein 
are therefore res judicata in that they have been raised and decided ad- 
verse to these plaintiffs in those Civil Actions and she relies on the 
records of those actions in support of this defense of res judicata. 
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WHEREFORE, defendant prays the Complaint for a declaratory 
| judgment be dismissed with prejudice. 
Such other and further relief as may seem to this Court just and 
proper. 
/s/ Gladys L. Matthews 


/s/ M. Wilhelmina Jackson 
Attorney for Defendant 
1931 - 1ith St., N. W. 

[Verification ] 

[JURAT dated May 1, 1958. ] 

[Certificate of Service ] 


_ [Filed October 4, 1958] 


MOTION TO DISMISS 

Comes now the defendant and moves the court dismiss the com- 
plaint for a Declaratory Judgment for lack of jurisdiction and as grounds 
therefor states as follows: 

1. The complaint fails to state a claim upon which relief may be 
granted. 

2. The Court is without jurisdiction to annul a marriage after 
the death of one of its parties. 

3. The plaintiffs strangers to the divorce proceedings are with- 
out standing to attack the divorce decree herein collaterally. 

4. The court lacks jurisdiction to entertain a collateral attack on 
a Virginia decree of divorce under the full faith and credit clause (Article 

IV) of the U.S. Constitution. 

9. Such other and further reasons as may present themselves at 

a hearing on this Motion. 


/s/ M. Wilhelmina Jackson 


Attorney for defendant 
* * * 





[Filed October 15, 1958] 
MEMORANDUM IN OPPOSITION TO MOTION TO DISMISS 
This is not a suit for annulment. This is a suit for declaratory 
judgment under Title 28, Sections 2201 and 2202 of the U.S.C.A., 
wherein plaintiffs seek to have the Court declare that the defendant's 
purported marriage to plaintiffs’ intestate be declared void ab initio. 
Plaintiffs allege in their complaint, that at the time the defendant 
contracted a supposed marriage to plaintiffs’ ee she already 
had a living husband. 
Title 30, Section 101, of the District of Columbia Code provides: 
"The following marriages are prohibited in the District 
of Columbia and shall be absolutely void ab initio, without 
being so decreed, and their nullity may be ila in any 
collateral proceedings, namely: 
"First. oot Getiiihe 


SCCONGE icc ui his : 
"Third. The marriage of any persons either of whom 


has been previously married and whose previous marriage 

has not been terminated by death or a decree of divorce. My 

Plaintiffs further contend, that although the defendant obtained 
what purported to be a decree of divorce in the State of Virginia in 1946, 
the said decree was of no force and effect; that the defendant and her 
husband have been residents of the District of Columbia. for more than 
thirty years; that the Virginia Court never acquired one scintilla of 
jurisdiction in the divorce proceedings; that the defendant's husband was 
never served (in any fashion); that he never participated in the fraudulent 
proceedings. : 

While there is a presumption of the validity of a foreign divorce 
decree as against an attack on the jurisdictional ground of lack of 
domicile in the foreign state, this presumption is rebuttable by the evi- 
dence of the attacking party showing this lack of domicile. Rice v. Rice, 
336 U.S. 674, 93 L. Ed. 957 (1949); for no decree is entitled to full faith 
and credit under Article IV of the Constitution, unless the Court entering 
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the decree has power, i.e., jurisdiction, sotodo. Williams v. N. C., 
325 U.S. 226, 89 L. ed. 1577 (1945). 
Where the claim of bona fide domicile is betrayed by the evidence, 


courts of this jurisdiction have consistently refused to recognize the 
foreign divorce decree. Ryan v. Ryan, 97 U.S. App. D. C. 288, 230 F.2d 
838 (1956); Hobbs v. Hobbs, 91 U.S. App. D.C. 68, 197 F 2d 412(1952); 
Huggs v. Huggs, 90 U.S. App. D.C. 237, 195 F 2d 771 (1952); White v. 
White, 80 U.S. App. D.C. 156, 150 F. 2d 157 (1945); Sears v. Sears, 
67 U.S. App. D. C. 379, 92 F.2d 530 (1937); Frey v. Frey, 61 App. D.C. 
232, 59 F. 2d 1046 (1932); and for the latest case from this jurisdiction, 
see Roberts v. Roberts, U.S. Court of Appeals for the District of 
Columbia Circuit, Number 14, 367 (not yet reported), decided October 9, 
1958. i 
The defendant contends that a marriage cannot be collaterally 
attacked, and that after the death of one of the spouses, no third person 
may impeach the marriage. Plaintiffs are confident that whatever reliable 
authority defendant obtains for her proposition, of necessity, must refer 
to voidable marriages, but this action is not an attack on a voidable mar- 
riage; the question here is whether or not any marriage ever existed, 
and that may be inquired into in a collateral proceeding and after the 
death of a spouse. MclIlvain v. Scheibley, 109 Ky.455, 59 S. W. 498. 
In re Christensen v. Christensen, 14 N. W. 2d 213, 144 Neb. 763, 
the Court defined a void marriage in the following manner: 
"We find that a marriage is deemed void when it is not 
valid for any legal purpose. 
"It is void ‘ab initio’ by statute, and its validity may be 
maintained in any proceedings, in any court, between any 
proper parties, whether in the lifetime or after the death of 
the supposed husband and wife, and whether the question 
arises directly by petition for annulment or collaterally in 
any other proceedings. 
"On the other hand, a marriage is voidable when it has 
legal imperfections in its constitution which can be inquired 
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into only during the lives of both of the parties in a pro- 

ceeding by annulment to obtain a judgment of a competent 

court declaring its invalidity. Otherwise, a voidable 

marriage is legally valid until its nullity is so pronounced." 

See also 1 Bishop, Marriage, Divorce and Separation, 107, 
Section 101 (3) of the District of Columbia Code. i 

In Section 58 of 35 Am. Jur. 221, which provides that the void- 
ness of marriage may be shown in any proceeding, in which the fact of 
marriage may be material, whether directly or collaterally in any court 
and between any parties, at any time, whether before or after the death 
of either or both husband and wife. See also Loughran v. Loughran 
(1934), 292 U.S. 216, 78 L.ed 1219 and annotation in 47 ALR 2d 1393. 

Defendant also contends by Reason number 4 of her Motion To 
Dismiss: : 

"The court lacks jurisdiction to entertain a collateral 
attack on a Virginia decree of divorce under the full faith 
and credit clause (Article IV) of the U.S. Constitution. Wy 
Defendant's contention is unsupported by the authorities. 

Williams v. North Carolina, and the many cases decided since, 
render the law abundantly clear on this subject. : 

The Sherrer case cited by defendant modified the Williams decision 
to some extent, when the defendant in the divorce proceeding was served 
and participated in the proceeding. The factual situation in the case be- 
fore the Court in no way resembles the modification established in the 
Sherrer decision. See Sherrer v. Sherrer, 334 U.S. 343, 92 L. ed 1429 
(1948) at [356]: : 

"It is one thing to recognize as permissible the judicial 
reexamination of findings of jurisdictional fact where such 
findings have been made by a court of a sister state which 
has entered a divorce decree in ex parte proceedings eiieer 
"For effect of Sherrer and Coe cases" See 1 ALR 2d 1403, 

paragraph 8. : 
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In action for declaratory judgment, allegations in plaintiffs’ 
pleading must be taken as true on Motion to Dismiss. Consolidation 
Coal Company v. Martin, C.C.A., Ky. 40, 113 F.2d 813. 

In regard to plaintiffs' right to declaratory relief on the clarifi- 
cation of a marital status, plaintiffs respectfully request the Court to 
consider Baumann v. Baumann, 250 N. Y. 382 (1929), 165 N. E. 819; 

- Dodge v._Campbell, (1930) 242 N. Y. Sup. 534; Hogan v. Hogan, 70 N.E. 
2d 821. Please also see Roberts v. Roberts, Court of Appeals Number 
14, 367 (not yet reported) decided on October 9,1958, which was a suit 
for declaratory judgment sought by a wife in a case where she and her 

_ husband both were residents of the District of Columbia and he had ob- 

- tained a fraudulent divorce in the State of Arkansas. 

Respectfully submitted, 


/s/ Carlisle H. Pratt 
511 Sixth Street, N. W. 
Attorney for Plaintiffs 


[Certificate of Service] 


[Filed October 16, 1958] 
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS 

This is a suit to have defendant's marriage to decedent, Theodore 
A. Matthews, declared void ab initio; the defendant's divorce decree 
which was obtained ten (10) years prior to her marriage to decedent, 
_ declared null and void; and the defendant, heretofore appointed ad- 
ministratrix (Ad. No. 94, 265), as the widow and surviving spouse of 
said decedent, Theodore A. Matthews, declared "not to be the widow" 


_ (underscoring supplied) of decedent (prayers 2, 1, and 3 of the com- 
plaint herein. ) 


The defendant contends in her Motion to Dismiss this suit that in 
reality this is a suit to annul her marriage to the decedent as in their 
prayer #3 they ask to have her marriage to the decedent "declared void 
_ ab initio". The proceedings to declare a marriage void on stated grounds 
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are contained in our code Title 16-402 under "Decree Annulling 
Marriage". Heretofore, these same plaintiffs filed a Complaint to annul 
the defendants’ marriage to decedent in our Municipal Court, Domestic 
Relations Branch, which suit was dismissed for want of jurisdiction on 
March 18, 1958 (D 124-58). Defendant contends by virtue of this present 
suit, the plaintiffs are seeking to have jurisdiction entertained of a mat- 
ter which they cannot properly bring in any suit. For this suit attacks 
the validity of defendant's marriage to Theodore A. Matthews who is 
deceased. 

Whether a marriage can be attacked subsequent to the death of one 
of the contracting parties normally resolves itself to a determination 
whether the marriage in question is void or voidable. If the marriage 
is voidable only, in the absence of a statute to the contrary, death of 
one of the parties precludes an attack upon it (Introductory Statement to 
Annotation in 47 A. L. R. 2nd 1393). Whether a marriage is voidable or 
void depends on the manner in which the legislature has classified mar- 
riage by applicable statutes. That is, where some marriages are de- 
clared void in the statutes and needing no judicial declaration of that 
fact, and other marriages are enumerated as void "after their nullity 
shall have been declared by decree" the latter class are voidable only. 
(Annotation following Taylor v. White, p.702, L. R.A. 1916 C and 76 
A.L.R. 779.) A voidable marriage is regarded as valid for all practical 
purposes in all courts until its nullity has been declared in a proper 
proceeding during the lives of the parties to the marriage. (L. R.A. 
1916 C p.690). Such marriages are not subject to attack after the death 
of one of the parties. (76 A. L.R.779 Hasting's v. Douglas, 249 Fed. 378. 
Henderson v. Pressor, 265 Mo. 718 writ of error dismissed in 248 U.S. 
536) In the District of Columbia, Tit. 30, Sec. 101 of our Code, 1951 
Ed. lists as void ab initio” 

", . . the marriage of any persons either of a has been pre- 
viously married and whose previous marriage has not been terminated 
by death or a decree of divorce". In this case defendant's prior mar- 


riage was terminated by a decree of divorce rendered by the State of 
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_ Virginia ten (10) years before her marriage to the decedent. The de- 
cree is admitted by plaintiffs’ Complaint and their prayers which seek 
to have it invalidated. In order to have this marriage declared void ab 
| initio on the grounds of the complaint which argues that the divorce was 
procured by fraudulent simulation of domicile, there would have to be a 
judicial determination that the divorce decree was invalid. To have 
_ such a determination made prior to the declaration renders a marriage 
voidable. In the District of Columbia, a voidable marriage cannot be 
-annuled after the death of either spouse. In Tyler v. Andrews, 40 App. 
D.C. 100 the Court of Appeals held a marriage of decedent to his step- 
daughter (in violation of Maryland law that such was void absolutely) 
valid as no steps had been taken in his lifetime to avoid the marriage. 
See also a District of Columbia case, Loughran v. Loughran 78 L. Ed. 
1219 where the Supreme Court held... 
"a voidable marriage cannot be annuled after the death of 
either spouse." 
And to the same effect Abramson v. Abramson, 60 App. D.C. 121. 
| Secondly the plaintiffs herein are strangers to the divorce pro- 
| ceedings and lack standing in this Court to attack the divorce decree 
herein collaterally. The Virginia Decree granted January 28, 1957, 
Chancery #3183 on its face recites: 

"This cause, in which complainant proceeded by personal 
service upon the defendant . . . defendant having failed to 
appear, plead, answer or demur... 

Upon consideration whereof the Court being of the 
opinion that the complainant, at the time of bringing her 
Suit herein was an actual bona fide resident of this County - 
and State, actually domiciled herein. . . etc. 

The final decree therefore rebuts the arguments of the plaintiffs in their 


memorandum that there was no service and that defendant was never 
domiciled in the State of Virginia. In Shea v. Shea, 60 N. Y.S. 2nd 823 
it was held that a foreign decree may not be attacked collaterally where 
on the issue of residence, where although the opportunity to do so was 
present, the issue was not litigated. 








¢ 








S Ey Serer Si Gay Pa ey © 





13 : 

Thirdly, these parties may not collaterally attack a Virginia 
decree of divorce under the Full Faith and Credit Clause of the U.S. 
Constitution, article IV. In the District of Columbia, the case of 
Davis v. Davis, 59 Sup.Ct. 3 is decisive on this point where a wife 
appeared specially to protest the decree on ground of lack of residence 
and the decree was granted in default of further appearance or protest 
by the wife. The decree was held valid under the Full Faith and Credit 
Clause (See annotation 1 A. L. R. 2nd 1410). In the case of Sherrer v. 
Sherrer 92 L. Ed. 1429, the Supreme Court held that a party is barred 
from collaterally attacking a divorce decree on jurisdictional grounds 
in the Courts of a sister state where there has been participation by the 
defendant in the divorce proceedings, where the defendant has been 
accorded full opportunity to contest the jurisdictional issues, and where 
the decree is not susceptible to such collateral attack in the Courts of 
the State which rendered the decree. These cases are where one of the 
parties to the marriage in privity with each other seek to nullify the 
divorce decree. It is clear that if they are barred, strangers to the 
decree should be. : 

Respectfully submitted, 


/s/ M. Wilhelmina Jackson 


[Certificate of Service | 





[Filed October 17, 1958] 





ORDER i 
This cause came on for hearing upon defendant's Motion to Dis- 
miss the Complaint for Declaratory Judgment and the Opposition there- 


to, and upon oral argument for respective parties in open Court, it is 
by the Court this 17th day of October, 1958 i 

ORDERED, ADJUDGED, and DECREED that said Motion to Dis- 
miss be and the same is hereby granted with prejudice. 
SEEN: /s/ Edward A, Tamm 


/s/ Carlisle B. Pratt Judge 
Attorney for plaintiffs i 
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[Filed November 3, 1958] 


ORDER | 
Upon consideration of the Motion of plaintiffs herein filed the 
_ 23rd day of October, 1958, to reconsider the Order of the Court en- 
- tered on October 17,1958 granting defendant’s Motion to Dismiss the 
Complaint for Declaratory Judgment with prejudice and the Opposition 
_ to Motion to Reconsider, it is by the Court this 3rd day of November, 
1958, 
ORDERED, that the Plaintiffs’ Motion to Reconsider is hereby 
denied. 
/s/ Edward A. Tamm 
Judge 
[Certificate of Service] 


[Filed November 14, 1958] 

: NOTICE OF APPEAL 

Notice is hereby given this 14th day of November, 1958, that the 

above-named plaintiffs hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 17th day of October, 1958 in favor of defendant, Gladys Lloyd 
Matthews, against said plaintiffs, Bernice M. Gordon and Phillip 

: Matthews. 


/s/ Carlisle E. Pratt 
Attorney for Plaintiffs 


/s/ B. M. Gordon 
/s/ Phillip Matthews 
[Certificate of Service] 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee the questions are: 
| 


1. Whether a marriage may be annulled ae the 
death of one of its parties? 


| 
2. Whether a foreign decree of divorce may be 
collaterally attacked by strangers to the proceedings? 


3. Whether the Complaint states a claim upon 
which relief may be granted? 












































COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. A Motion To Dismiss Admits Neither Argumentative 
Allegations In The Pleading Or Conclusions Of Law 
‘Contained Therein opie teeth ss reise febe teresa lett hie 


Title 30-101 Of The D.C. Code 1951Ed. Is Inapplicable 
To The Instant Case , ; . : : A 2 “ 


The Court Is Without Jurisdiction To Annul A Marriage 
After The Death Of One Of Its Parties : . : 


A Foreign Divorce Decree Cannot Be Attacked 
Collaterally By Strangers To The Proceedings 


The Virginia Decree Herein Is Not Subject To 
Collateral Attack Under The "Full Faith And Credit 
Clause” Of The U.S. Constitution 2 ~ ns 
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GLADYS LLOYD MATTHEWS, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a judgment in favor of appellee defendant 
below,, entered in the United States District Court for the District of 
Columbia, October 17, 1958, granting defendant's motion to Dismiss 
the Complaint for Declaratory judgment with prejudice and an order of 
November 3, 1958 denying plaintiff's motion to reconsider the judgment 
of October 17, 1958. 
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Appellants seek a Declaratory Judgment declaring appellee’s 
marriage to her deceased husband Theodore A. Matthews void; her 


divorce from her first husband invalid; and that this Court declare Ap- 
pellee “not to be the widow of the deceased."' Appellee denies the ex- 
istence of a Case or Controversy between the parties hereto; states she 
has heretofore been granted Letters of Administration as the surviving 
spouse and widow after contest for letters of administration with these 
same appellants; that the appellants lack standing to attack her divorce 
or marriage. Further appellee prayed the Court to dismiss this suit 
for declaratory judgment as the Court was without jurisdiction as the 
complaint failed to state a claim upon which relief could be granted. 
After full argument the court below dismissed the Complaint with pre- 
judice and subsequently denied appellants’ motion to reconsider. This 


appeal followed. 


SUMMARY OF ARGUMENT 
I 


A Motion to Dismiss admits neither argumentative allegations in 
the pleading or conclusions of law contained therein. 


Il 


Title 30-101 of the D.C. Code 1951 Ed. is inapplicable to the 
instant case. 


Il 


The Court is without jurisdiction to annul a marriage after the 
death of one of the parties. 


IV 


A foreign divorce decree cannot be attacked collaterally by 
strangers to the proceedings. 
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V 





The Virginia Decree herein is not subject to collateral attack under 
the "Full Faith and Credit Clause" of the Constitution of the United States. 
| 


ARGUMENT 


I 


Throughout their brief on appeal, the appellants refer often to 
certain allegations in their complaint for Declaratory Judgment and as- 
sert that the appellee's motion to dismiss having "admitted" same various 
legal conclusions, which appellants stated, thereby necessarily must 
follow. They indicate a misconception of the province of a Motion to 
Dismiss. A Motion to Dismiss, while admitting all facts well pleaded, 
admits neither arguments, unwarranted deductions of facts nor conclu- 
sions of law. In Marshall v. National Police Gazette Corp., etal., 
C.C.A. 8th (1952), 195 F. 2d 993, the Court held that conclusions of 
law and unwarranted deductions of fact are not admitted. Also in Pelican 
Oil & Gasoline Co. v. Commissioner of Internal Revenue, C.C.A. 5th 
(1942), 128 F, 2d 561, it was held that arguments and inferential or 
legal conclusions are not admitted by a Motion to Dism iss. In Barron 
and Holtzoff, Federal Practice and Procedure Vol. 1, 1950 Ed, it is 
stated at pp. 624-625: 

“The truth of allegations in the complaint is not ad- 

mitted by a motion to dismiss if these are in conflict 

with facts judicially known to the court, or contra- 

dicted by exhibits attached to or referred to-im the 

complaint. If a motion to dismiss traverses ailega- 

tions as to jurisdiction and recites facts dehors 

the record, it does not constitute an admission of 

facts alleged in the complaint." | 
And again in Ryan v. Scoggin, C.C.A. 10th, (1957), 24s F. 2d 54, 
where it was held that such a motion does not admit unwarranted infer- 
ences drawn from facts or footless conclusions of law predicated upon 
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them, or Newport News Shipbuilding and Dry Dock Co. v. Schauffer, 
303 U.S. 54, 583, 58 S. Ct. 466, 82 L. Ed. 646, where it was held that 


a Motion to Dismiss does not admit allegations that are conclusions of 
law; Nortz v. United States, 55 S. Ct. 428 (1935) which held that a 
demurrer did not admit allegations which amounted to conclusions of 
law. Also to the same effect are: St. Louis, Kennett, and South Eastern 
Railroad Company, Appt. v. United States of America, 69 L. Ed. 649; 
Interstate Land Co. v. Maxwell Land Co., 139 U. S. 569; 35 L. Ed. 278; 
Equitable Life Assur. Society v. Brown, 213 U.S. 25, 53 L. Ed. 682. 

In the Schubert case, 348 U. S. 22, used by the appellants in support of 
their position, the court found that the allegations of the Complaint stated 
a cause of action. This case is not controlling in the instant appeal as 
here the allegations of the complaint do not state a claim upon which 
relief can be granted as will hereinafter more fully appear in the 
remainder of this argument. 


I 


The appellants assume throughout their brief that the marriage of 
the appellee to the decedent Theodore A. Matthews is void. This as- 
sumption is alleged by them in their complaint for Declaratory Judgment 
and because a Motion to Dismiss was filed, they argued that the allega- 
tion is admitted and that under the authority of Title 30-101 of the D.C. 
Code (1951 Ed.) no decree of nullity of the marriage herein is needed. 
(Appellants Brief, p.9) This conclusion is patently erroneous. 

First, as previously stated, a Motion to Dismiss does not admit argu- 
ments or conclusions of law. Pelican Oil & Gasoline Co. v. Commissioner 


of Internal Revenue, supra; Ryan v. Scoggin; supra. The allegation 


that decedent's marriage to’ appellee was void is a conclusion of law; 
and the matters contained in the Complaint which argue the fraudulent 
procurement of a divorce decree are argumentative. None of this 
material therefore warrants the forced conclusion appellants contrive 
to obtain thereby, that is, a null and void marriage. Further Title 
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30-101 which they insist is controlling in this instance is not applicable. 
The language of that section of Title 30 clearly contemplates no decree 





of divorce as it states: 
"The following marriages shall be absolutely void 
ab initio. ... 


The marriage of any persons either of whom 
has been previously married and whose previous 
marriage has not been terminated by death ora 
decree of divorce." 
The Complaint for Declaratory Judgment oe admits the fact of 
a divorce obtained by the appellee ten (10) years prior to the marriage, 


they seek to have declared as void. (J.A. 2) 


Second, the allegations of the Complaint are contradictory of the 
appellants’ argument on appeal. The appellants argue that no decree of 
nullity is needed because this is a marriage void ab initio ( appellants’ 
Brief p. 10). Whereas in their complaint they pray the court to declare 
the marriage null and void (J.A. 4). In this jurisdiction the Domestic 
Relations Branch of our Municipal Court has exclusive jurisdiction over 
actions to declare marriages void. D.C. Code, 1951 Ed. , Title 11-762. 


The case of Roberts v. Roberts, 260 F. 2d 486 cited by the appel- 
lants as authority for their position that a Declaratory Judgment may be 
brought to annul a marriage is distinguishable on the facts. The case 
cited was agit brought by the wife, party tothe divorce proceedings, 
to have an Arkansas divorce decree declared null and void in order to 
determine her property rights in certain jointly held properties with her 





husband, who had obtained the divorce by constructive service. Like- 
wise in Norris v. Harrison, cited by appellants, 91 App. D.C. 103, 198 
F. 2d 743, the case is inapplicable as there the Court of Appeals indicated 


_ that probate might allow a questioned marriage to be attacked in proceed- 


ings for probate. However, here the appellants have had their day in 
Probate Court when they challenged appellee's right to Letters of Ad- 


ministration on the same grounds as they assert in this proceeding; their 
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Cross-Petition for Letters of Administration was denied with prejudice 
and they did not appeal. That ruling was contained in the U.S. District 
Court order of March 6, 1958 and in the same order the Appellee was 
granted Letters of Administration as the widow of decedent with a provi- 
sion for her surviving spouse's allowance (Ad. No. 94,265). The order 
is final. Again, in the cited case of O'Neil v. Stratton, 8 Cir., 64F. 4 
2d 911, the marriage was questioned and held good in the probate pro- 
ceedings. A Declaratory Judgment cannot serve as an alternate for a & 


new trial or an appeal. Clark v. Memolo, 85 App. D.C. 65. 


Ii 


This suit for a declaratory judgment, filed subsequent to a dismissal 
for want of jurisdiction by our Domestic Relations Branch of a complaint 
by these same appellants to annul the marriage of appellee to decedent 
(J.A. 11), really seeks an annulment of the challenged marriage by the 
U.S. District Court. In this jurisdiction, the Domestic Relations Branch 
has exclusive jurisdiction to declare marriages void and over actions for : 
annulments of marriages. Title 11-Sec. 762 of the D.C. Code, 1951 
Ed., states as follows: 
"The Domestic Relations Branch and each judge sitting 
therein shall have exclusive jurisdiction over all. .. 
actions for annulments of marriage; . . ." 
Jurisdiction cannot be conferred over a matter so easily, that is by 
merely changing the name of a complaint and the site of its filing. [If in = 
reality this suit is one to annul the marriage, it lies in the Domestic 
Relations Branch where it has already been dismissed. Appellee con- 
tends this is a suit to declare a marriage void as is found in paragraph 
two of the prayers in the Complaint. (J.A. 3). The cited code section, 
Supra, precludes its initiation in our U.S. District Court. Appellants 
go to great lengths to distinguish their complaint from what they call 
“primary actions for divorce or annulment. In order to show that 
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numerous ways exist in which to challenge a marriage other than by way 


of a complaint for annulment, they cite probate proceedings (Appeliants 
Brief p. 21) and special proceedings under Title 16-302 on dower. Ap- 
pellee resubmits the point that appellants proceeded initially in our Pro- 
bate Court where they were ruled against with prejudice. That ruling 

is final, no appeal having been taken. This proceeding further is dis- 
tinguishable from those cited as it is a direct attack on a marriage, one 
of the parties to which is dead, under the guise of a complaint for De- 
claratory Judgment, In their Complaint for Declaratory Judgment, the 
appellants ask in paragraph 5 thereof to have appellee's marriage to the 
decedent “declared void ab initio.'' The proceedings to declare a mar- 
riage void on stated grounds are contained in our D.C. Code 1951 Ed. 
Title 16-403 under "Decree Annulling Marriage." Heretofore these 
same plaintiffs filed a Complaint to Annul the defendants" marriage to 
decedent in our Municipal Court, Domestic Relations Branch, which suit 
was dismissed for Want of jurisdiction on March 18, 1958 (D 174-58). 
(J.A. 11) This suit cannot be maintained as it really attacks the val- 
idity of a marriage one of the parties to which is deceased. In such 
cases, the crucial question is whether a marriage is voidable or void. 

If it is voidable only, in the absence of contrary legislation, death of one 
of the parties immunizes it to attack. (Introductory Statement to Annota- 
tion in 47 A.L.R. 2d 1393.) The determination of the classification of 
marriage may be made by an examination of relevant statutes concerning 
them. In these statutes some marriages are declared void and there- 
fore need no judicial finding on their nullity, while others are enumerated 
as void "after their nullity shall have been declared by decree. The 
latter class are voidable only. (Annotation following Taylor v. White, 

p. 702, L.R.A. 1916 C and 76 A.L.R. 779). A voidable marriage is 
regarded as valid for all practical purposes in all courts until its nullity 
has been declared in a proper proceeding during the lives of the parties 
to the marriage. (L.R.A. 1916 Cp. 690) Such marriages may not be 
attacked after the demise of one of the parties. In this suit, the marriage 
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is sought to be invalidated because of a claim that a divorce obtained by 
appellee 10 years prior to her marriage was “invalid."" The divorce 
decree is admitted and referred to in the recitals of the Complaint for 
Declaratory Judgment. Therefore, the invalidation of the marriage 
herein could only come after a judicial determination of whether the 
decree was valid or not. To have such a determination made prior toa 
declaration of nullity makes a marriage voidable only. In the District 
of Columbia, a voidable marriage cannot be annulled after the death of 
either spouse. In Tyler v. Andrews, 40 App. D.C. 100, the Court of 
Appeals held a marriage contracted by decedent in violation of Maryland 
law valid as no steps had been taken in his lifetime to avoid the marriage. 
Also in Loughran v. Loughran, 78 L. Ed. 1219, the U.S. Supreme Court 
held... 


“a voidable marriage cannot be annulled after the 
death of either spouse” 


To the same effect is Abramson v. Abramson, 60 App. D.C. 121. 


IV 


One of the prayers of the Complaint herein seeks to have the Court 
declare null and void the divorce obtained by the appellee from her first 
husband more than ten years prior to her marriage to the decedent. A 
collateral attack on a foreign decree may not be made by strangers to 
the proceedings. Appellants argue in their Brief on appeal, p. 10, that 
by virtue of the Complaint which cites the divorce as fraudulently pro- 
cured and the Motion to Dismiss which they claim “admits" same, they 
as heirs, have a right to maintain this action to declare this marriage 





and divorce void. 


The appellants cite as authority for their standing to have the - 
divorce declared null and void, the case of Connelly v. Connelly, 190 Md. 
79; STA 2d 276. This case is distinguishable from the present appeal 
on the facts. In the Connelly case, two women, both claiming to be legal 
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widow of a soldier were involved. Following the death of the husband, 
wife #1 brought a suit to annul the divorce (which had been obtained on 
constructive service); and the court in order to determine the property 
rights of the widows invalidated the second marriage. | The contest was 
primarily to determine property rights between two alleged widows both 
claiming to be the legal widow. The plaintiff in that case was a party to 
the divorce proceedings she sought to nullify. In its decision the court 
went at length to justify its holding on equitable grounds, the first wife 
had five children, three living; and on lack of injury to the second wife. 


In this appeal no such situation exists as the divorce here was ob- 
tained ten years prior to the marriage which strangers seek to nullify. 
The appellee refers to the cases already cited by her in part I to negate 
the fallacious conclusions of appellants; that ‘her Motion to Dismiss 
warrants their conclusion that her divorce is invalid since Motion to 
Dismiss does not admit arguments, or conclusions of law. Further the 
remaining cases cited by appellants on their contention are patently dif- 
ferent from this one on appeal. In Norris v. Harrison, supra, and 
Tyler v. Andrews, supra, the proceedings were in probate. In Loughran 
v. Loughran, 292 U.S. 216, the Supreme Court held that in the District 
of Columbia a voidable marriage could not be annulled after the death of 
one of the parties. In the case of United States v. Sny der, 85 U.S. 
App. D.C. 198, 177 F. 2d 44, the challenged divorce was a Mexican mail 
order divorce where neither party to it appeared or testified; and the 
proceedings involved were Veterans Administration proceedings ona 
policy of Veterans Insurance where the legality of widowhood had to be 
determined. Here, that issue is settled (Ad. No. 94,265), supra. In 
the cited cases of Patey v. Peasley; Kuemsted v. Turwill; Van v. Hinch; 
Osinach v. Watkins; Savage v. Olson (Appellants Brief, pp. 11-12) the 
actions were to annul the marriage. Here the action to annul has pre- 
viously been brought by appellants in our Domestic Relations' Branch, 


D 124-58, supra, which dismissed it for want of jurisdiction. 
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However, the main point of the Appellee is that the Virginia 
Divorce decree may not be collaterally attacked by strangers to the pro- 
ceedings. The Virginia Decree (Supp. J.A. p. 1) by its recitals refutes 
the appellants’ arguments regarding service and domicile. In Shea v. 
Shea, 60 N.Y.S. 2d 823, it was held that a foreign decree may not be 
attacked collaterally on the issue of residence where although the op- 
portunity to do so was present, the issue was not litigated. And in 
Sherrer v. Sherrer, 92 L. Ed. 1429, the Supreme Court has held that a 
party is barred from collaterally attacking a divorce decree on juris- 
dictional grounds in the courts of a sister state where there has been 
participation by the defendants in the divorce proceedings, where the 
defendant has been accorded full opportunity to contest jurisdictional is- 
sues, and where the decree is not susceptible to such collateral attack 
in the courts of the State which rendered the decree. These cases are 
where one of the parties to the marriage in privity with each other seek 
to nullify the divorce decree, It is clear that if they are barred, stran- 
gers to the decree should be. 


V 


Finally, these parties may not collaterally attack a Virginia decree 
of divorce under the Full Faith and Credit clause of the U.S. Constitu- 
tion, Article IV. Inthe District of Columbia, the case of Davis v. Davis, 
399 Sup. Ct. 3 is decisive on this point where a wife appeared specially 
to protest the decree on ground of lack of residence and the decree was 
granted in default of further appearance or protest by the wife. The 
divorce was held valid under the Full Faith and Credit clause of the U.S. 
Constitution. (See annotation in 1 A.L.R. 2d 1410) and Sherrer case, 


supra. 


The argument of the appellants that the allegations of their com- 
plaint that appellee never left the District of Columbia with intention of 


abandoning her domicile are admitted by the Motion to Dismiss is untenable. 


we wee. 


At 


Appellee refers to the cases under Point I of her argument, supra, and 
refers this Court to the argumentative allegations of the Complaint, para- 
graphs 3 and 7 (J.A. 2) which are not admitted ona motion to dismiss; 
and to the recitals of the Virginia Decree of Divorce, (Supp. J.A., p. 1) 
which are conclusive on this point. 


CONCLUSION 


The court below did not err in granting defendant's Motion to 
Dismiss and appellee respectfully urges this Court to affirm the deci- 
sion of the lower court. | 


Respectfully submitted 


| 
M. WILHELMINA JACKSON 


1931 11th Street, N. W. 
Washington, D. C. 


Attorney for Appellee 
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SUPPLEMENTAL JOINT APPENDIX 


DEFENDANT'S EXHIBIT 1 


Circuit Court of the County of Arlington, Virginia, on Tuesday, 
the twenty-eighth day of January, in the year of our Lord, nineteen 


hundred and forty-seven. 


PRESENT: THE HONORABLE WALTER T. McCARTHY , Judge. 


GLADYS LLOYD, 
Complainant, 


Vee IN CHANCERY NO. 3183 


FINAL DECREE 
HIRAM LLOYD, : 


Defendant. 


THIS CAUSE, in which the complainant proceeded by personal 
service upon the defendant, came on to be heard upon the Bill of Com- 
plaint with exhibits filed therewith and the testimony of witnesses, 
Gladys Lloyd, Wilhelmina Johnson and Virgie Ward, for the complainant, 
the return of the Sheriff of Arlington County, the decree of the Court 
referring this cause to Leslie Hall, Commissioner in Chancery, the de- 
fendant having failed to appear and plead, answer or demur, the report 
of the Commissioner, Leslie Hall, and the depositions filed therewith 


and upon argument of counsel. 


UPON CONSIDERATION WHEREOF, the Court being of the opinion 
that the Complainant, at the time of the bringing of this Suit was an 
actual bona fide resident of this County and State, actually domiciled 
herein, that she has been such resident and so domiciled for more than 
one year preceeding the commencement of this suit and that she is en- 
titled to the relief prayed for in her bill, doth 


S-2 
ADJUDGE, ORDER and DECREE, that the marriage heretofore 
solemnized between the complainant, Gladys Lloyd and the defendant, 
Hiram Lloyd, be and the same is hereby dissolved and the said com- 
plainant be forever divorced from the defendant, and the said com- 


plainant is permitted to resume her maiden name, Gladys LeBrandt. 


Neither party to this suit shall be permitted to re-marry for (4) 
four months from this date of this decree. Both parties are of the 


Negro Race. 


THIS DECREE I FINAL 


WALTER T. McCARTHY, Judge. 


A Copy, Teste; 
Clerk 


s/ H. Bruce Green, 








